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 IN THE COURT OF THE J.M.F.C Nalbari, ASSAM. 

G. R. Case No. 1276/2016 

U/s 447/294/323/354/427/34 I.P.C. 

  

STATE 

-Vs- 

Firoj Ali & Ors. 

                                                              ..... Accused 

 

PRESENT:  Z. Chaliha, A.J.S. 

  Nalbari, 

 

For the Prosecution: Mr. H. Sarma   .Ld. Asstt. P.P.  

For the Defence: Smt. Nirmali Patowary   .Ld defence advocate 

 

Evidence recorded on: 7.11.17, 28.11.17, 15.12.17, 6.02.18, 17.03.18, 

31.03.18 

Argument heard on: 19.05.18. 

Judgment delivered on: 1.06.18. 

 

 

JUDGMENT 

1. The instant criminal case is set in motion through a written ‘ejahar’ lodged 

by one  Sahida Begum  on 22.08.2016  before Nalbari P.S, alleging inter 

alia that on 21.08.16 at around 12 pm, the FIR named accused persons 

had forcibly entered into the land of the informant and started 

constructing a house thereupon and when the informant's husband 

Habibur Rahman and her brother in law Joynur Ali objected them, the 

accused persons scolded Habibur and Joynur using obscene language and 
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later slapped and punched both Habibur and Joynur and caused injury to 

them. The informant stated that when she along with Samsida Begum 

tried to intervene the situation, the accused persons scolded both Samsida 

and Sahida using obscene language and assaulted them and tore off their 

clothes and threatened to kill them with ‘deggar’. Hence the case. 

2. That on receipt of the ejahar at the P.S, the same was registered as 

Nalbari P.S case No 575/2016 u/s 447/294/325/354/427/506/34 I.P.C. On 

the basis of the ‘ejahar’, police started investigation and after completion 

of investigation finding prima facie materials against the accused persons 

namely Firoj Ali and Rafiqul Islam, the police submitted the case in 

Charge-sheet U/s 447/294/323/354/427/34 I.P.C. vide Charge-sheet no. 

329/16 dated 23.09.2016. 

3. That on submission of the charge-sheet it was accepted and cognizance 

was taken U/s. 447/294/323/354/427/34 I.P.C. by this court. As the 

accused persons were on police bail at the stage of investigation, 

summons were issued to them and on their appearance they were allowed 

to go on court bail to face the trial.  

4. That copy was furnished to the accused persons and on finding prima 

facie materials of offence, particulars of offence and substance of 

accusation for offence U/s 447/294/323/354/427/34 I.P.C were explained 

to the accused persons and they were asked whether they pleaded guilty, 

to which they pleaded not guilty and claimed to be tried. 

5. That in the course of hearing the prosecution side examined 8 nos. of 

witnesses. The prosecution side marked and exhibited 8 nos., of 

documents. The accused were examined U/s 313 CrPC. The defence case 

is of total denial and they declined to adduce any evidence. 
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6. Points for determination:- 

I. Whether the accused person on 21.08.2016 at around 

12 pm,  at village Poila, under Nalbari P.S., in 

furtherance of their common intention criminally 

trespassed into the courtyard of the informant and  

thereby committed offence punishable U/s 447/34 

I.P.C.? 

II. Whether the accused persons on the aforesaid date, 

time and place in furtherance of their common 

intention assaulted and applied criminal force upon the 

informant with an intent to outrage her modesty and 

knowing it likely that it will outrage her modesty and 

thereby committed offence punishable u/s 354/34 

I.P.C.? 

III. Whether the accused persons on the aforesaid date, 

time and place in furtherance of their common 

intention voluntarily caused hurt to  the husband and 

brother in law of the informant by beating them and 

thereby committed offence punishable u/s 323/34 

I.P.C.? 

IV. Whether the accused persons on the aforesaid date, 

time and place in furtherance of their common 

intention scolded the informant using obscene 

language and thereby committed offence punishable 

u/s 294/34 I.P.C.? 

V. Whether the accused persons on the aforesaid date, 

time and place in furtherance of their common 

intention committed mischief by tearing the wearing 

clothes of the informant and causing loss or damage to 
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the amount of fifty rupees or upwards and thereby 

committed offence punishable u/s 427/34 I.P.C.? 

 

7. Discussion, Decision and Reasons thereof:- 

 Heard arguments of both sides. Perused the Case Record. My findings are 

as follows:- 

8. The prosecution side examined the informant as Pw 1. Pw 1 – Sahida 

Begum has deposed in her evidence that she knows the accused persons 

and that 1 year ago, at around 12:30 pm, Rafiqul and Firoj entered into 

their land at Poila and started constructing a house thereupon and when 

she along with her husband, brother in law and sister in law went to the 

said land and asked Rafiqul to stop construction and vacate their land, 

accused Rafiqul got agitated and thereafter started scolding them and 

beating them. Pw 1 stated that Rafiqul had kicked and punched them and 

had threw a cycle at her husband and later threatened to hack them with 

dao and as such they fled from there. Pw 1 deposed that they went to 

Nalbari P.S., and lodged ejahar against the accused person. 

 PW 1 in her cross revealed that in the year 2007 they had entered into an 

agreement to sell a part of land to Firoj. The said plot of land was in the 

name of her mother in law and her mother in law had made the said 

agreement with Firoj and her mother in law expired on 2013. Pw 1 

deposed that her mother in law entered into the said agreement due to 

financial hardships and neither Firoj nor Rafiqul had put pressure on them 

to deliver the possession of the said land. Pw 1 stated that the accused 

persons had filed a cross case against them. Pw 1 revealed that after the 

death of her mother in law, they denied to sell the said land to Firoj. Pw 1 

also revealed that Firoj had filed objection at SDC Office to prevent them 

from selling the said piece of land to anyone. Pw 1 had revealed that the 

occurrence took place for an hour and that 50-60 people had assembled 

at P.O. 
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9. Pw 2 – Habibur Rahman has deposed in his evidence that he knows the 

accused persons and that on 22.08.16 at around 12:30 pm, Firoj entered 

into their land and started construction thereon. Pw 2 revealed that when 

they went to P.O., they saw workers engaged in construction and the 

workers told him that Firoj went to house. Pw 2 deposed that they asked 

the workers to stop construction as the land was partly submerged in 

flood water. Pw 2 deposed that when they were returning home, they met 

Firoj after which Firoj pushed him and when his wife intervened, Firoj 

started beating her. Thereafter accused Rafiqul came running to them and 

started beating them and threatened them to chop with dao and as such 

they fled from P.O and went to P.S. 

 Pw 2 in his cross deposed that Firoj had slapped him at the gateway of 

Liabat Ali and at that time no person passed through the said road. Pw 2 

revealed that his mother in law had entered into an agreement to sell their 

land at Poila and that agreement was fixed for Rs. 4 lacs and out of which 

Firoj had made a payment of Rs. 2 lacs to his mother and the remaining 

was to be paid during mutation of land in Firoj name. Pw 2 also revealed 

that during his mother's illness, Firoj had given certain amount of money 

to her. 

10. Pw 3 – Samsida Begum has deposed in her evidence that one and a half 

year ago, at around 12:30 pm, Firoj had entered into their mother in laws 

land for constructing a house and as such they objected Firoj to stop 

construction as their mother in law did not sold the land to him. Pw 3 

deposed that when she along with Sahida, Habibur and Joynul were 

returning to their home, Rafiq Ali stopped them and beat them and tried 

to push Habibur to the drain. Pw 3 deposed that Rafiq threatened to buy a 

‘dagger’ and thereafter kill them and as such they fled from P.O. and went 

to P.S. Pw 3 stated that Firoj was also present with Rafiq when Rafiq beat 

them. 
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 Pw 3 in her cross revealed that Sahida is her sister in law and that her 

mother in law had entered into an agreement with Firoz to sell a disputed 

land. Pw 3 revealed that they received advance money from Firoz, but due 

to the illness of their mother in law, sale deed could not be executed. Pw 

3 revealed that their mother in law died in the year 2013 and after her 

death, they did not execute any sale deed of land with Firoz. Pw 3 stated 

that Firoz had filed a civil case against them. Pw 3 revealed that Firoz 

went to the said land for making construction as they had agrreed to sell 

the land to him. 

11. Pw 4 – Joynur Ali deposed in his evidence that one and a half years ago, 

at around 12:30 pm, when they went to a plot of land at Dighalipathar 

owned by their mother, they saw Rafiq making preparation of constructing 

a house upon their land and as such they asked Rafiq not to make any 

construction upon their land. Pw 4 deposed that when they reached road, 

Rafiq followed them and beat him, his brother Habib Ali and his sister in 

law. Pw 4 stated that Rafiq picked up a cycle and threw at him and 

threatened to stab him with dagger. Pw 4 stated that thereafter they went 

to Nalbari P.S., and from there to hospital. 

 Pw 4 in his cross stated that the informant is his sister in law and that his 

mother had entered into an agreement with Firoj Ali to sell a plot of land 

to him and accordingly his mother had received advance money from him. 

Pw 4 revealed that during his mother's lifetime, Firoz visited her and asked 

to transfer the said land to him. 

12. Pw 5 – Sumi Begum deposed in her evidence that one and a half year 

ago, at around 2 pm, when she went to P.O., she saw Rafiq Ali picking up 

a cycle and throwing the same to drain and at that her mother in law 

stopped Rafiq from throwing the cycle into the drain and thereafter Rafiq 

assaulted Sahida and Samsida Begum and threatened to hurt them with 
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dagger. Pw 5 deposed that when Rafiq went to bring a dagger from his 

house, they escaped from P.O. and went to P.S. 

 Pw 5 in his cross revealed that her grandmother had entered into an 

agreement with Firoz to sell her plot of land. 

13. Pw 6 – Wahedur Zaman deposed in his evidence that one and a half year 

ago, at around 12 pm when he went to P.O., he saw Rafiq beating Sahida, 

Habibur, Samsida and Joynur. Pw 6 stated that accused Rafiq tore Sahida 

and Samsida's clothes. 

 Pw 6 in his cross revealed that police did not recorded his statement. 

14. Pw 7 – Adil Kr. Dussad is the I.O., and his evidence is of routine nature, 

depicting the various stages of investigation. 

15. Pw 8 – Dr. Rakesh Kr. Jain is the M.O., and had examined Samsida, 

Joinur, Habibur and Sahida Begum.  

Upon examination of Samsida, he found blunt trauma chest without any 

external injury, with tenderness on chest. 

Upon examination of Joynur, he found blunt trauma chest withou any 

external injury with tenderness of chest. 

Upon examination of Habibur, he found blunt trauma chest without any 

external injury with tenderness on chest. 

16. I have heard the arguments put forward by both Ld. APP and the Ld. 

defence counsel. The Ld. APP in his argument submitted that prosecution 

witnesses had been consistent with their evidence and their testimony in 

unequivocal terms points toward the  fact  that  at the relevant date time 

and place the accused persons committed offence u/s 

447/294/323/354/427/34 I.P.C. On the other hand it is the submission of 

the Ld defence counsel that the prosecution case is marked by serious 

infirmities and   the vital witnesses of the prosecution are related 

witnesses and   they cannot be counted as reliable witnesses in the back 

drop of the fact of previous enmity between both the sides. 
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17. Before proceeding any further let me put at rest the concern raised by the 

Ld. defence counsel in regard to the issue of reliability of related 

witnesses. It is well settled that the relationship of witnesses do not affect 

their credibility. If their evidence is found to be consistent and true, the 

fact of being a relative cannot by itself discredit their evidence. In other 

words, the relationship is not a factor to affect the credibility of a witness 

and the courts have to scrutinise their evidence meticulously with a little 

care.  

18. The sum and substance is that the evidence of a related or interested 

witness should be meticulously and carefully examined. In a case where 

the related and interested witness may have some enmity with the 

assailant, the bar would need to be raised and the evidence of the witness 

would have to be examined by applying a standard of discerning scrutiny. 

19. Now, let me carefully scrutinise the evidence of Pw1, Pw2, Pw3, Pw4, Pw5 

and Pw6 all of whom claims to be eye witnesses and victims of the 

occurrence. 

20. According to Pw1 at the time of the incident she along with Pw2, Pw3 and 

Pw4 had gone to their land and found accused Rafiqul in the process of 

constructing a house thereon and a confrontation occurred between them. 

Then Rafiqul scolded them, beat them and threw a cycle at Pw2. 

Thereafter he ran to get a dao to hack them all to death and as he went 

to bring a dao they fled from there and went to police station and Pw1 

lodged ezahar against the accused person.  On the other hand Pw2 in his 

evidence had stated that on the day of occurrence they found labourers 

engaged by accused Feroz doing construction work on their land. They 

asked the labourers not to make any construction thereon and returned to 

their home. On their way back accused Feroz stopped them and pushed 

him and beat Pw1. In the meanwhile accused   came running to them, 

manhandled them and also threatened to hack them to death.   
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21. As I consider the evidence of Pw1 Vis a vis evidence of Pw 2 I find that 

material contradictions between their testimony. Pw1 in her evidence did 

not utter a word in regard to   role of the accused Feroz in the said 

incident whereas Pw2 went on to state that both the accused persons had 

assaulted them.  Nowhere did Pw2 stated that accused Rafiqul threw a 

cycle at him. It is the evidence of Pw1 and Pw2 that they were together at 

the time of occurrence. Such being the scenario, it is surprising that their 

evidence is not in concert in regard to the sequence of the incident. 

22. Coming to the evidence of Pw 3 it is found that she went on to state that 

on the relevant date, time and place accused Rafiq manhandled her, Pw1, 

Pw2 and Pw3 and pushed Pw2 to a drain. From the evidence of Pw4 it is 

found that he had stated that on the relevant date accused Rafiq   

manhandled Pw1, Pw2, and Pw3 and threw a cycle at him and also 

threatened to stab him to death.  

23. Now, let me consider the evidence of Pw3 and Pw4 Vis a Vis their 

statement before police. It appears that there is material contradiction 

between their statement before police and their testimony in court they. 

In their statement before police they had implicated both the accused 

person whereas in their testimony they had only implicated accused Rafiq. 

This vital contradiction between their previous statement and   testimony 

cast a serious doubt on the credibility of their evidence. 

24. It is the version of Pw1, Pw2, Pw3 and Pw4 that the accused persons had 

assaulted them and caused injuries to them but surprisingly the injury of 

the said witnesses do not support their ocular evidence.  The doctor who 

examined the said witness clearly stated in his evidence that no injury was 

detected on their person and the same is stated in the medical report 

being Ext 1. 

25. Another factor which invites suspicion in the mind of this court  in regard 

to the   truthfulness of the prosecution story is the unexplained delay in 
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lodging the ezahar and the attempt of Pw1 to hide the same. Pw1 in her 

evidence had stated that she had lodged the ezahar on the same day of 

occurrence however it is clearly found from Ext 1 that the same was 

lodged after delay of one day. This court is not obvious  to the fact that 

delay in lodging FIR do not per se  throws the prosecution case out of the 

window, what is required  that  there should be reasonable explanation for 

such delay to rule out any scope of the fact that the contents in the FIR 

are an afterthought or  diluted with concocted facts. It appears from the 

record that there is no explanation form the side of the prosecution as to 

why there was delay in lodging Ext 1. The unexplained delay in lodging 

the ezahar becomes all the more relevant in the backdrop of the situation 

that both the parties are inimical to each other and therefore false 

implication of the accused persons cannot be ruled out. 

26. The cumulative effect of the aforementioned discussion is that a shadow  

of  doubt looms over the prosecution case  and  prosecution had failed  to 

cover the   distance  from the realm of  accused  might had committed the  

offence to the plain of accused must  have committed the offence. 
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                                        ORDER 

 

Hence considering the above discussions, the accused persons namely 

Firoj Ali and Rafiqul Islam are found not guilty for offence u/s 

447/294/323/354/427/34 I.P.C and are accordingly acquitted   and set at 

liberty forthwith. 

 

The accused persons bail-bond also stands cancelled after expiry of the 

appellate period. 

 

 Pronounced by me on this open Court, this day the 1st day of June, 2018 

under my hand and seal of this Court. 

 

 

Typed by me and corrected by me:- 

  

Zubee Chaliha, J.M.F.C, Nalbari. 
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IN THE COURT OF THE J.M.F.C Nalbari, ASSAM. 
G. R. Case No. 1276/2016 

U/s 447/294/323/354/427/34 I.P.C. 
  

STATE 
-Vs- 

Firoj Ali & Ors. 
                                                             ..... Accused 

 

ANNEXURE 
 

1 PROSECUTION WITNESSES: 
P.W.1: Sahida Begum (Informant), 
P.W.2: Habibur Rahman, 
P.W.3: Samsida Begum, 
P.W.4: Joinur Ali, 
P.W.5: Sumi Begum, 
P.W.6: Wahedur Zaman, 
P.W.7: Adil Kr. Dussad (I.O), 
P.W.8: Dr. Rakesh Kr. Jain. 

2 DEFENCE WITNESSES: 
NIL. 

3 EXHIBITS (BY PROSECUTION SIDE): 
 Ext 1: Ejahar, 
 Ext 1(1): Signature of the informant, 
 Ext 2: Seizure list, 
 Ext 2(1): Signature of I.O., 
 Ext 3: Sketch Map, 
 Ext 3(1): Signature of I.O., 
 Ext 4: Charge sheet no. 329/16, 
 Ext 4(1): Signature of I.O., 
 Ext 5: Injury Report, 
 Ext 5(1): Signature of M.O., 
 Ext 6: Injury Report, 
 Ext 6(1): Signature of M.O., 
 Ext 7: Injury report, 
 Ext 7(1): Signature of M.O., 
 Ext 8: Injury report, 
 Ext 8(1): Signature of M.O., 
4 EXHIBITS (BY DEFENCE SIDE): 

NIL. 
 
 
Typed by me and corrected by me:- 
 
Zubee Chaliha, J.M.F.C, Nalbari 


